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WORK HEALTH AND SAFETY BILL 2019 
Committee 

Resumed from 13 October. The Chair of Committees (Hon Simon O’Brien) in the chair; Hon Alannah MacTiernan 
(Minister for Regional Development) in charge of the bill. 

Clause 274: Approved codes of practice — 
Progress was reported after the clause had been partly considered.  

The CHAIR: We are considering the Work Health and Safety Bill 2019, which is bill 155–2. This is a cognate 
debate with the Safety Levies Amendment Bill 2019, being bill 156–1, which we will come to in due course. I will 
make some opening remarks so that members know where we are heading with these bills. Firstly, with respect to 
the Work Health and Safety Bill, we will conclude our consideration of the clauses as per normal. We will then 
revert to consideration of some postponed clauses so that we can complete our consideration of that bill. I draw 
members’ attention to supplementary notice paper 155, issue 9. When we report the Work Health and Safety Bill, 
recognising that there is an amendment on our supplementary notice paper to a clause that has already been dealt 
with, I anticipate that the minister will move for recommittal of that clause, which is not unusual. I anticipate that 
that will enable us to return to Committee of the Whole, if the chamber so agrees, and we can bring our consideration 
of that bill to its conclusion. 

Members might also be interested to know that when we come to consider the Safety Levies Amendment Bill 2019 
in committee, we will refer to supplementary notice paper 156, issue 2. This is an interesting situation, because this 
is a bill that the Legislative Council may not amend. Therefore, I anticipate that in due course, if the Committee of 
the Whole so resolves, we will send a message to another place requesting that it make the amendment to the bill. 
We will then have a consolidated bill that we can contemplate in the usual manner. It is slightly unusual that 
we would request an amendment to a bill that we may not amend, but it has happened before. In fact, it happened 
in 1937 and far more recently in 1997, so it is becoming much more frequent these days! Hopefully, we will not 
see this continue every 23 years. We will worry about those matters when we get to them. For now, we are on the 
Work Health and Safety Bill 2019. 

Hon ALANNAH MacTIERNAN: We are dealing with the provisions relating to the approved codes of practice. When 
we were last discussing this bill, reference was made to the commentary in the 126th report of the Standing Committee 
on Uniform Legislation and Statutes Review. That committee report raised concerns about the use of the phrase 
“as in force at a particular time or from time to time”. The committee considered that phrase and pointed out that 
it had made similar commentary in its 119th report, which was on the Fair Trading Amendment Bill 2018. At that 
stage, the Parliament accepted the committee’s recommendation not to include that provision in the bill. There is 
a fundamental difference between these provisions. This is a code of practice and I understand that it will not, as 
was the case with the Fair Trading Act, be incorporated in the regulations, so it is a different species altogether. 
As has been pointed out, this regime is currently in place. These codes of practice are in place under the existing 
occupational health and safety legislation. It is important to point out again that these are not regulations. These codes 
of practice fundamentally set out the reasonable way of dealing with various work health and safety matters. Quite 
distinct from regulations or provisions in an act, they are not used to found prosecutions. They effectively provide 
a defence. If there is an allegation of a failure to provide a reasonable standard of occupational health and safety, 
one is able to reference that code of practice to show that it was the acceptable way of doing it. They necessarily have 
to incorporate other provisions, by reference. There will be provisions relating to electrical standards, which will 
change from time to time and change externally. Obviously, the codes of practice and the obligation of an employer 
are to keep on top of the current electrical standards. 

It is really important to understand that no change to existing practice is being promoted here. There is no support 
or calls from industry to change this; in fact, it is the opposite. We think that the reference in the uniform legislation 
committee’s report inaccurately draws a parallel with the fair trading provision, which would give the changes 
additional status. 

Hon NICK GOIRAN: We are considering clause 274 of this 425-clause bill, which also has three schedules. A call has 
been made to members today to pass the bill. Is the government agreeable to passing the remaining clauses en bloc?  

Hon ALANNAH MacTIERNAN: I appreciate the offer and I think that it would be welcomed by the families. 
I just need to take some advice on how we can incorporate our various amendments, quite a number of which are 
consequential amendments. Certainly, we absolutely want to deal with any preparedness to move this forward 
quickly. However, the consequential amendments need to be incorporated. 

The CHAIR: Members, at that point, I am sure we are all keen to expedite progress of the bill. From the chair, 
I intend to proceed in the normal way and if large blocks of clauses can be moved together, we will put those as 
a simple question. However, firstly, we will have to pick up the proposed amendments on the supplementary notice 
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paper; they will be either moved or not moved and dealt with in the normal manner. Plus, of course, we have a number 
of postponed clauses as well. I am sure we can together expedite things in the spirit of what the honourable member 
has said, but for now the question is that clause 274 stand as printed. 

Hon NICK GOIRAN: On behalf of the opposition, it is regrettable that the government is not in a position to expedite 
the passage of this bill this afternoon. A call has been made out repeatedly for this bill to be passed and for those 
interested stakeholders — 

Several members interjected. 

The CHAIR: Order! 

Hon NICK GOIRAN: Thanks, Mr Chair. Those interested stakeholders might be interested to know that we 
are currently making our way through a supplementary notice paper. By the time we have finished doing this—
we are currently considering clause 274 and the next foreshadowed amendment is 21—we will have considered 
102 amendments to this flawed legislation. I want this to be understood very clearly by interested stakeholders: 
I say “flawed” not because this bill should not be passed. It is flawed because this government has monumentally 
stuffed up the process, so much so that as recently as last week the government advised us of further amendments 
to this bill, including proposed amendment 102. With all due respect to those people who would like to pressure 
the Legislative Council and to the minister who has overall responsibility for the carriage of this bill—not in this 
chamber, because as I have said before, this particular minister is representing another minister—it is trite to say 
that this bill has been around for more than a year, when a simple analysis of the chronology of this matter makes 
it clear that the Legislative Council has been considering this matter since last month, not for one year. 

That said, we are now considering clause 274, and it is the view of the opposition, as it has always been, that if the 
government wants to bring on a competent piece of legislation in a timely fashion and deal with the legislative 
program in a competent fashion, we will continue to facilitate that. Only moments ago when Committee of the Whole 
began, the minister tabled the government’s 25-page response to a key report pertinent to this bill. What provisions 
in the government’s response deal with clause 274, which is currently before us, or any other clause that needs to 
be considered today? 

Hon ALANNAH MacTIERNAN: I do not have that information and, as we have said, we believe that these clauses 
should be debated separately. I am very confident that there is nothing in that report on codes of practice. I again 
ask members to focus on the fact this does not change the existing regime. This is what we have had for a long, 
long time. It is not incorporating external provisions into regulations or legislation; it is just incorporating them as 
they necessarily have to be in codes of practice. I think the Standing Committee on Uniform Legislation and 
Statutes Review made an analogy that is not accurate, because the provisions in the Fair Trading Act were different. 
The minister has made it very clear that we cannot pick apart the fundamental architecture of work health and 
safety in the state by making these codes of practice something that are not contemporary and do not keep up with 
the external standards. Members, we need to move forward on the debate. We have articulated very clearly what we 
are saying. There is no support within industry for changing these codes of practice, bearing in mind, as I said, codes 
of practice are things that are relied on in court proceedings; they are not the basis for prosecution. 

The CHAIR: Everyone who needs to has made their preliminary remarks as we resume consideration of this bill. 
I now point out that the question is that clause 274 stand as printed. 

Hon NICK GOIRAN: I notice that the supplementary notice paper, which is large in no small part due to the large 
number of amendments that the government proposes to its own bill, will be complemented in some way by the 
25-page response that the government decided to table earlier today. It is interesting that the minister is not able to 
inform us which elements in that 25-page response will be pertinent for our consideration. However, the minister has 
helpfully drawn to our attention that, in her view, nothing in this 25-page document, which was tabled moments ago, 
relates to clause 274. The minister has said repeatedly that no-one needs to fear anything with regard to the codes of 
practice because, according to her, they are intended to operate as a shield and not as a sword. Can the minister explain 
that in light of clause 18, which was passed earlier in debate and deals with what is reasonably practicable in ensuring 
health and safety? The minister indicated that they would not be used in terms of a prosecution, yet when we were 
considering clause 18, the minister indicated that a prosecutor would have to make out all the elements under 
clause 18. Would that include the codes of practice? 

Hon ALANNAH MacTIERNAN: The codes of practice set out a baseline and one can rely on that baseline, but 
one is free to do something that is of a higher or different standard. Certainly, if the codes of practice are acknowledged 
in the industry, they would have referenced them. It would not be the breach of a particular provision of the code 
of practice, because that is not the way that it works, but in making out a case that someone had not been reasonable, 
one would have regard to the code of practice. As I said, that is inherent in the way in which we have structured this 
legislation ever since we have had occupational safety and health legislation in this state.  
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Hon NICK GOIRAN: This is very interesting because now the minister is saying that the codes of practice will 
be a sword. 

Hon Alannah MacTiernan: No. You can’t say, “You’ve breached the code of practice; therefore, we’re taking an 
action for the breach of the code.” What is said is that in the description of the behaviour of the person — 

The CHAIR: Order! Brief responses by interjection are permissible, but if the member wants to frame his remarks 
to the minister, I will then give the minister the call to make a detailed reply. 

Hon NICK GOIRAN: Thank you, Mr Chair. What I understood the minister to have just explained, in part, and 
which I will paraphrase, is that codes of practice can be introduced as evidence in a prosecution against a person, 
particularly to make out the case and the elements pertinent to clause 18. That can be reasonably interpreted only 
as a sword, so the pretence by the minister—whether it is this minister or her friend whom she represents—to say 
that we do not have to be concerned here because it is a shield, as though it is some kind of defence and that the 
government is helping those who might be prosecuted, is now made out to be false. I recall several times when the 
Minister for Industrial Relations tried to make out the case that this was a shield and not a sword and that that was 
why the government could not agree with what the Standing Committee on Uniform Legislation and Statutes Review 
was drawing attention to. That sounds good in practice. The phrase “shield and not a sword” sounds good and 
is designed to give people comfort that they have nothing to worry about because all that will happen is that we 
will give them a shield against prosecution. However, after we examined the matter, we found that it is exactly the 
opposite. It will be able to be introduced as evidence in a prosecution against a person. That is called a sword, 
minister, and that is our concern. If the government wants to retain clause 274 unamended, I do not mind the 
government making out that case, but do not pretend it is a shield and not a sword when it is exactly the opposite. 

Hon ALANNAH MacTIERNAN: It is not the opposite. It certainly establishes a standard of practice, but there 
is no prosecution of a breach of the standard per se. We are not saying that the code of practice says that this is what 
someone is supposed to do with wiring, for example, and the person has not done that and therefore we are going 
to prosecute that person. Of course, it can be used in consideration of a matter when it is the prosecutor’s case that 
the person failed to meet the standards, but it is not a strict standard. If the person was able to say that they had not 
done what the code of practice says but they had done something else, they are able to do that. It is not as though 
it is a law and the person must do it; it sets out a standard. I will not go on endlessly debating this because I do not 
think this is a genuine debate. This has been part of the Occupational Safety and Health Act forever, and it was under 
the previous government, which made no attempts to change it. This is in accord with the model code of practice. 
We say that Hon Nick Goiran has moved an amendment — 

Hon Nick Goiran: No, I have not. 

Hon ALANNAH MacTIERNAN: Sorry; the member has placed an amendment on the supplementary notice paper. 
We are cognisant of what he is trying to do. We have proposed to make sure that there is greater accessibility to the 
context of those codes because they may change from time to time because they reference external standards. We 
propose to move an amendment that we believe would probably more appropriately pick up the changes that have 
been made. Unfortunately, the Howard government sold off a lot of the Australian Standards, so there are problems 
with copyright. Therefore, the amendment we are proposing as a substitute for Hon Nick Goiran’s amendment seeks 
to make sure that we reference the fact that there are copyright issues and that that creates a limitation on us providing 
all that detail. 

Members, our view is that we will not debate this any further. We have made it very clear that this does not change 
the current practice. It is fundamental to the way in which the architecture of both the previous Occupational Safety 
and Health Act and work health and safety legislation is structured all over Australia. The minister has made it 
very clear that this amendment would be so disruptive and disorienting to the way in which businesses operate that 
the minister would not recommend it in the Legislative Assembly. I think that if we genuinely want to move on, 
we should move on from here. I indicate that I am prepared to move the amendment at 91/274, but, of course, we 
need to know whether Hon Nick Goiran wants to move his amendments prior to that. 

Hon MICHAEL MISCHIN: I would very much like to move on too, but it would be of assistance if we could get 
some accurate information from the minister. The minister says that this provision will not change what is currently 
in place. Which sections of the Occupational Safety and Health Act 1984 specifically does the minister say reflect 
clauses 274 and 275? 

Hon ALANNAH MacTIERNAN: It is section 57. 

Hon MICHAEL MISCHIN: I thank the minister. Is that the only section? 

Hon ALANNAH MacTIERNAN: In WA’s existing Occupational Safety and Health Act 1984 and the Mines Safety 
and Inspection Act 1994, sections 57 and 93 respectively, include a provision for codes of practice similar to 
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clause 274(3). The existing laws allow for a wide range of material to be included in the practice. Section 57(2) of 
the OSH act states — 

A code of practice may consist of any code, standard, rule, specification or provision relating to occupational 
safety or health that is prepared by the Commission or any other body and may incorporate by reference 
any other such document either as it is in force at the time the code of practice is approved or as it may 
from time to time thereafter be amended. 

The language in section 57(2) of the OSH act is substantively the same as that proposed in clause 274(3). 

Hon MICHAEL MISCHIN: I thank the minister. What are the differences between what is proposed in clauses 274 
and 275 compared with section 57 of the Occupational Safety and Health Act? 

Hon ALANNAH MacTIERNAN: The differences are insignificant. The member can look at them himself. The 
fundamental principle is that some documents that are incorporated by reference may change from time to time. 
Member, I have nothing further to say on this particular provision.  

Hon MICHAEL MISCHIN: That is terrific, because we can take as much time as necessary for the minister to point 
out the differences. I will help the minister. Where do we find, in clause 274 or 275, the equivalent of section 57(1), 
which states — 

For the purpose of providing practical guidance to employers, self-employed persons, employees, and other 
persons that are subject to a duty under Part III of this Act, the Minister may, upon the recommendation 
of the Commission, approve any code of practice. 

That sets out the purpose—the metes and bounds of what a code of practice is meant to achieve. Is there an equivalent 
provision in clause 274 or 275, or is the minister simply not going to answer because that will expose what she has 
said as being, at best, half the truth? 

Hon ALANNAH MacTIERNAN: It is not half the truth. The substance is the same, but we are moving towards 
the model legislation. It is substantively the same provision but framed to be compatible with the model code. 

Hon MICHAEL MISCHIN: We will accept that for the moment. I do not think that that is the case necessarily, 
but it is the way the government is dressing it up. Section 57(7) of the act states — 

A person is not liable to any civil or criminal proceedings by reason only that the person has not complied 
with a provision of a code of practice. 

Where is the equivalent of that in this legislation? 
Hon ALANNAH MacTIERNAN: The format used in this bill is the format that was in the model code. We do not 
believe that there is anything in this that indicates that a breach in itself will be justiciable. Clause 275(2) states — 

An approved code of practice is admissible … as evidence of whether or not a duty or obligation under 
this Act has been complied with. 

It is quite clear that it is evidence. It is not proposed that a breach of the code itself is an offence because it is only 
evidentiary and can be used in evidence. Clause 275(4) states — 

Nothing in this section prevents a person from introducing evidence of compliance with this Act in a manner 
that is different from the code but provides a standard of work health and safety that is equivalent to or 
higher than the standard required in the code. 

The structure has changed to conform with the model code, but the essence is absolutely the same; a departure from 
the code itself is not an offence that can be prosecuted. It is used as evidence either of failure to meet a duty of care 
or of evidence that one has met a duty of care. It is a guide. 
Hon MICHAEL MISCHIN: The minister continuing to say that it makes no difference does not make it so. There 
is a very significant difference in the wording and it is not assisted by the explanatory memorandum that accompanied 
this bill, which simply repeats in substance what clauses 274 and 275 say. There is no explanation at all, let alone 
alluding to the fact that the effect will be the same as in the current law and that the only reason it is being changed 
is for the sake of uniformity. The sake of uniformity is, as we have seen, not good enough as a justification for 
some of the provisions. The government has selected some bits it likes and rejected others it does not. 
Section 57 of the act, “Codes of practice”, states in part — 

(7) A person is not liable to any civil or criminal proceedings by reason only that the person has not 
complied with a provision of a code of practice. 

(8) Where it is alleged in a proceeding under this Act that a person has contravened a provision of this 
Act or the regulations in relation to which a code of practice was in effect at the time of the alleged 
contravention — 
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(a) the code of practice is admissible in evidence in that proceeding; and 
(b) demonstration that the person complied with the provision of the Act or regulations whether 

or not by observing that provision of the code of practice is a satisfactory defence. 
If a person says that I have not complied with my duty and I have committed an offence, I could say that I followed 
the code of practice. That is a defence. 
The minister is now saying that clause 275 is relevant to clause 274, but it highlights the point that I have made: 
that people may not know what amendments have been made to documents that are part of the code of practice. It 
applies in a proceeding for an offence against the act. The minister pointed out clause 275, which states in part — 

(2) An approved code of practice is admissible in the proceeding as evidence of whether or not a duty or 
obligation under this Act has been complied with. 

That is much broader — 
(3) The court may — 

(a) have regard to the code as evidence of what is known about a hazard or risk, risk assessment 
or risk control to which the code relates; and 

(b) rely on the code in determining what is reasonably practicable in the circumstances to which 
the code relates. 

That means that if I am charged with a breach of duty, the prosecution can lead evidence of the code of practice to 
say, “This is the code of practice and, look, there’s a document that has been amended from time to time that is part 
of the code of practice and it shows that Mischin has not met the code of practice and, court, you can have regard 
to that code of practice as evidence of what is known about a hazard, a risk assessment or risk control, and he has 
not complied with it.” I can lead other evidence—that is right—that I have done things in a different manner from 
the code, but of a standard that is equivalent. But it is nonsense for the minister to say that it can be used only as 
a “shield” and not a sword. It can be led by the prosecution to show that I have not met the standards in this code of 
practice. If the minister thinks that it is all the same, she needs to go back to law school! That is why — 

Hon Alannah MacTiernan: Are you saying you believe that this is different from current practice? Do you genuinely 
believe that? 

Hon MICHAEL MISCHIN: Let me finish, and then the minister can get up and make a speech about how important 
it is to pass this; the government has made up its mind and it thinks it is all the same; there is no nuance in the 
legislation that needs explanation; the minister has said it is the same, therefore it is the same. Is the minister prepared 
to provide me with legal advice on the subject where it has been considered, because I cannot find it in the explanatory 
memorandum or in the response? That is where the concern lies because unlike previously when a code of practice 
could be amended from time to time by some document, here there is a slightly more elevated status for how a code 
of practice can be used and it can be modified from time to time if it incorporates some extraneous document. If I am 
subject to responsibilities under this legislation and I am meant to rely on the code of practice, I want to know how 
I am supposed to know what the code of practice says from time to time. That is my first point. 

Secondly, will the Minister for Industrial Relations know from time to time what the code of practice is that his 
department or regulator will charge me with not having complied with? How is he going to know? As I was saying 
on the last occasion we debated this bill, this is not a unique problem; there is even a problem with Australian Standards. 
This chamber has on numerous occasions pointed out that difficulty. The minister can blame whatever government 
she likes, but the fact is that Australian Standards are picked up by reference as a threshold of responsibility, quality 
or appropriate conduct by a variety of pieces of legislation and regulations. At least people can search the documents 
because they know where to look, even with the difficulty that they are too expensive for a person to access when 
they need them. Leaving aside the wonders of harmonisation and the government picking bits from model bills that 
it likes, tell me how a member of the public, who may be worried about whether they are complying with a standard 
or code of conduct, will know that a document has not from time to time been amended in a way that they need to 
know about it and whether the minister will know about it. I want the minister’s assurance that the effect of these 
two provisions will not be any different so that lawyers can look at them and advise their clients of the government’s 
understanding that they will not be any different in operation from what is currently in place in section 57. 

The CHAIR: Order! Before I give the call to the minister, I have been listening closely to the debate and much 
of the matters in contention, I think, revolve around amendment 21 on the supplementary notice paper and then 
contemplation of a consequential or alternative amendment that flows from that. 

Hon Alannah MacTiernan interjected. 

The CHAIR: Order! Minister, I am going to give you the call, but I indicate that I am considering inviting 
Hon Nick Goiran to move his first amendment to give some parameters to the debate. 
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Hon ALANNAH MacTIERNAN: It does not just rely on the amendment. Indeed, Mr Chair, as you may be aware 
from my discussions with the Clerk, I was going to move my amendment. 

I want to say again that there is absolutely no basis for claiming that somehow or other the code of practice in this 
new legislation has any elevation in status from that which it has in the current legislation. Obviously, this was not 
of concern to Hon Michael Mischin in 2014 when he introduced his green bill because exactly the same clause 
that we have here before us today, word for word, was in the green bill that he signed off on. I do not know whether 
Hon Nick Goiran wishes to proceed with his amendment, but I wish to proceed with my amendment, which is 
designed to improve the access and availability of codes of practice to employers and the public. 

The CHAIR: Thank you for foreshadowing that. I give the call to Hon Nick Goiran. 

Hon NICK GOIRAN: Mr Chair and minister, thank you for your indulgence. The reason I wanted to ask some 
preliminary questions about clause 274 was to give the government the opportunity to convince me that my 
amendments are no longer appropriate. I regret to advise the minister—I know that this will disappoint the minister 
and the government—that I am not persuaded by her arguments. In actual fact, I am concerned that what the minister 
has endeavoured to tell us is false and that it is actually the case that the codes of practice could be used as a sword. 
The fact that this minister and the Minister for Industrial Relations, whom Hon Alannah MacTiernan represents, 
continue to refer to it as a shield to try to provide some comfort provides none whatsoever. Given that it is the case, 
on the basis of what we have heard this afternoon, that the codes of practice could be used as a sword, it is entirely 
appropriate for a Western Australian to understand what sword could be used against them. It is unacceptable for 
that information to be hidden from them. There are amendments on the supplementary notice paper standing in my 
name at 21/274 and 22/274, with the second being consequential to the first amendment. I should explain to the 
minister and members that I had hoped that the government would provide a solution to this issue, but it seems 
unwilling to do so, and to the extent that it has provided a solution, it is said to be amendment 91/274. 

Mr Chair, at this time I will seek leave to table this document that I have in my possession. This document is 
a further amendment to clause 274. I will seek leave to table it for the benefit of the minister, the government, the 
advisers and other members of this place and, by way of explanation, it would be an amendment to clause 274(3). As 
members will see, the amendment standing in my name at 21/274 seeks to delete the first five lines on page 179—
that is, to delete clause 274(3) in its entirety. The document that I now seek leave to table is an alternative to that. 

The CHAIR: The member has sought leave to table the document. I have not seen the exact nature of it. Is leave granted? 
Leave denied. 
The CHAIR: Hon Nick Goiran, I take it you were about to propose an amendment to your current amendment. 
I give you the call. 
Hon NICK GOIRAN: That is fine. I will just read to the chamber what I propose to do. The amendment at 21/274 
seeks to delete five lines—that is, to delete clause 274(3) in its entirety. To give some members confidence that 
that will not result in us having no clause 274(3) at all, I was hoping to give members some indication of what the 
alternative would be. I indicate now that subclause (3) would read — 

(3) A code of practice may apply, adopt or incorporate (with or without modifications) any matter contained 
in the document formulated, issued or published by a person or body as in force — 

(a) at the time — 
(i) when the approval of the code of practice takes effect; or 
(ii) if the matter is applied, adopted or incorporated by way of a variation to the code of 

practice—when the variation takes effect; 
or 

(b) at an earlier time specified in the code of practice. 
By way of explanation, Parliamentary Counsel indicated to me that this approach is one way of addressing what 
finding 8 of the 126th report of the Standing Committee on Uniform Legislation and Statutes Review has drawn to 
our attention. This way forward is consistent with section 120D(2) of the Electricity Industry Act 2004. In summary, 
it would alleviate the problem caused by the phrase “from time to time”. The codes of practice may be able to 
apply, but they will not apply “from time to time”, which is at the heart of the concern of the Standing Committee 
on Uniform Legislation and Statutes Review. I had hoped to provide that by way of leave being granted by the 
chamber, but the minister has declined that. I am not sure what is achieved by that other than, ironically, to frustrate 
the efficient passage of clause 274, but be that as it may, I think I have explained to members what I am seeking 
to do moving forward—that is, to delete clause 274(3) and then, if that were successful, to move an amendment to 
insert a new subclause (3). With all that said, I move — 

Page 179, lines 1 to 5 — To delete the lines. 
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Hon ALANNAH MacTIERNAN: We strongly oppose this amendment. As I said, it moves away from accepted 
practice in this state and nationally, and from what Hon Michael Mischin himself advocated in 2014. It seems to 
misunderstand the nature of the standards that are incorporated by reference; for example, there will be standards 
for electrics and scaffolding. These are all things that someone in that business would have to be aware of because 
other regimes will require them to comply with those standards, regardless of the code of practice. The electrical 
standards that are set out from time to time will apply to businesses that are in this industry. It is absolutely nonsensical 
to suggest that we should fix these standards at some time and have no way to change them other than very detailed 
and constant amendment of codes of practice. It has never worked that way in this state; it is not the way the previous 
Liberal government suggested it should work; and it is not proposed in the model legislation. We strongly oppose 
this amendment and we certainly would not accept it in the other place. 

Division 
Amendment put and a division taken, the Chair casting his vote with the ayes, with the following result — 

Ayes (15) 

Hon Jacqui Boydell Hon Donna Faragher Hon Simon O’Brien Hon Dr Steve Thomas 
Hon Jim Chown Hon Nick Goiran Hon Robin Scott Hon Colin Tincknell 
Hon Peter Collier Hon Rick Mazza Hon Tjorn Sibma Hon Ken Baston (Teller) 
Hon Colin de Grussa Hon Michael Mischin Hon Aaron Stonehouse  
 

Noes (17) 

Hon Robin Chapple Hon Diane Evers Hon Martin Pritchard Hon Alison Xamon 
Hon Tim Clifford Hon Adele Farina Hon Samantha Rowe Hon Pierre Yang (Teller) 
Hon Alanna Clohesy Hon Laurie Graham Hon Charles Smith  
Hon Stephen Dawson Hon Alannah MacTiernan Hon Matthew Swinbourn  
Hon Sue Ellery Hon Kyle McGinn Hon Dr Sally Talbot  

            
Pair 

Hon Martin Aldridge Hon Darren West 

Amendment thus negatived. 
The CHAIR: Members, that disposes of that amendment and the foreshadowed amendment to that amendment. 
Hon Nick Goiran, does your next amendment on the supplementary notice paper fall away as a result? 

Hon NICK GOIRAN: Yes, Mr Chairman, it does. 

The CHAIR: All right. We will dispense with that. Minister, do you now wish to proceed with your proposed 
amendment? 

Hon ALANNAH MacTIERNAN: Yes. I move — 

Page 179, after line 21 — To insert — 

(7) The Minister must make available on the WHS Department’s website, without charge, a copy of — 

(a) each code of practice that is currently approved; and 

(b) unless doing so would infringe copyright, each document applied, adopted or incorporated 
(to any extent) by an approved code of practice. 

I think it is important that we do all that we can to provide ready access to the codes of practice and all the 
underpinning documents. 

Hon MICHAEL MISCHIN: I consider what the government has proposed to have merit, subject to one reservation. 
I think it is worthy for the minister to make available to the public, without charge, a copy of the currently approved 
code of practice and those documents that may be incorporated as part of that code of practice; however, the rider 
to that in the proposed amendment is “unless doing so would infringe copyright”, and therein lies the problem. 

There is no means by which a person can conveniently be kept up to date with the code of practice that governs their 
conduct and that meets the threshold of discharging their duties unless they go to the office of the regulator during 
normal business hours. Even then, there is no guarantee that they will be able to obtain a copy of that document 
for reference purposes. Given that the amendments to the document that, by law, will be part of the code of practice 
may be quite extensive or technical, they will still be at a disadvantage. In this age of the information superhighway, 
being able to access that information via a website is a very worthy idea, but how am I to know whether I have the 
full story if I am not allowed also to have access to documentation that may change from time to time and modify 
the code of practice? 
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I propose that we support the minister’s amendment at 91/274, but only if the words “unless doing so would infringe 
copyright” are removed from proposed clause 274(7)(b). 

I move at amendment 91/274 — 

To delete — 

unless doing so would infringe copyright, 

Hon ALANNAH MacTIERNAN: Honestly, member, we cannot have in legislation a requirement that the government 
breaches copyright. I personally think that what the Howard government did was extremely wrong. Selling off 
Australian Standards to an international company was folly. Nevertheless, that has been done and we will find that 
these private entities actually now have the copyright to these Australian Standards. We would obviously have 
available on the website all the details of the code of conduct and any external documents that are not copyrightable, 
but when we refer to Australian Standards, we will have to just give a reference to them. 

I think the member really needs to think about the industry he is talking about. Anyone operating in that field will, 
in any event, need to know what is in the Australian Standards. They will need to have already accessed them; 
otherwise, they will be in breach of the standards, which would be quite a different risk to them from that which 
would come through this legislation. If anyone does not have a copy of the Australian Standards because they are 
not prepared to purchase it, they can come into the office and actually read that document. Otherwise, they will 
have to do what the federal government of the day thought was such an excellent idea, which is to pay for access 
to the Australian Standards. We can provide a link so that people can access it, but it is behind a paywall, and we 
cannot change that fact. That was not a decision of our making.  

I think we have to be realistic: the vast majority of businesses will be required for their own purposes to download 
and have access to a copy of the Australian Standards. We will certainly reference the Australian Standards. It is 
behind a paywall and we cannot provide direct access to it on our website, but we can provide access to it for those 
people who have not downloaded it. They can, if they wish, go into the office of the Department of Mines, Industry 
Regulation and Safety and access that document, but we have to acknowledge the reality that has been imposed upon 
us. We also have to think about the practicalities. If someone is in the business of manufacturing, they are going 
to want to have a copy of the Australian Standards in any event. 

Hon NICK GOIRAN: How many codes of practice does the minister intend to approve under clause 274, and how 
many of those codes of practice would be subject to the copyright she is concerned about? 

Hon ALANNAH MacTIERNAN: There is no plan to add to the current codes of practice. From time to time there 
will emerge the need for new codes of practice, and some codes of practice will need to be amended. I do not have 
an answer to that, but we would anticipate the number of codes of practice to be in the dozens. I would imagine 
that a number of those will have reference to the Australian Standards. 

Hon NICK GOIRAN: We are dealing with clause 274, the minister’s proposed subclause (7) and the deletion 
of words proposed by my learned friend Hon Michael Mischin. Once this bill passes, the minister will have the 
power to approve these codes of practice. She has made an impassioned plea this afternoon for members to agree 
to clause 274. It seems quite remarkable that the government does not know how many codes of practice it intends 
to approve. We are about to give the minister and the government this power under clause 274(1), but the minister 
does not know how many codes of practice are going to be approved. The government then says, “Well, we don’t 
necessarily want to give these codes of practice to Western Australians free of charge in the event that they breach 
copyright, but we can’t tell you how many of those codes of practice would fall into that category.” That is wholly 
unsatisfactory. We are in the business of lawmaking. We need to know what we are agreeing to. If we are going 
to give the minister the power to approve codes of practice — 

Hon Alannah MacTiernan: We already have that power. 

Hon NICK GOIRAN: Exactly; the minister took the words right out of my mouth. 

Hon Alannah MacTiernan: Nothing is changing here. 

Hon NICK GOIRAN: The minister took the words right out of my mouth. She made the point earlier that she 
already has that power so she must therefore know how many codes of practice will be put into effect once this 
bill passes. She will be approving them. I draw to the minister’s attention that we are creating an entirely new act: 
the Work Health and Safety Act 2019. We will repeal the existing law and replace it with this one. Once this bill 
comes into effect, the minister will have to approve these codes of practice under clause 274(1). I would like to 
know how many codes of practice the minister intends to approve, but, more importantly, regarding the amendment 
that is currently before the chamber and the question before the chamber, how many of them will allegedly infringe 
copyright? This is important because, if the answer is zero — 

Hon Alannah MacTiernan: It’s not zero. 
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Hon NICK GOIRAN: Then the minister must know how many there are. 

Hon Alannah MacTiernan: No, I do not, but I do know that some have reference to the Australian Standards. I know 
that Australian Standards are copyrighted and exist behind a paywall. I cannot tell the member whether there are 
six, 10 or 15, but I can tell him that a number of the model codes refer to Australian Standards. Thanks to a decision 
of the Howard government, they now exist behind a paywall. 

Hon NICK GOIRAN: Irrespective of the number, the minister is confident there are some codes of practice—
a figure larger than one. The problem is that it is therefore the case that some people will not have access to a copy 
of them, despite the fact — 

Hon Alannah MacTiernan: They can get access, as long as they pay for it, which is clearly the way things should 
work from the point of view of a conservative government. 

Hon NICK GOIRAN: According to the minister, someone needs to pay for it only if they are going to use it as 
a shield, whereas my concern is that this thing can be used as a sword, which they will have to pay for. The principle 
behind the minister’s amendment is that people should have access to this information. A small number of them 
are apparently being removed because they might infringe copyright. If we cannot be told the number of codes of 
practice that the minister’s government intends to approve and the number she says would be subject to copyright, 
and why that would be appropriate when the government is intending to use this thing as a sword, then I think we 
need to agree to the amendment. 

Hon ALANNAH MacTIERNAN: I think it is really important to understand that a business that deals with electrics, 
manufacturing or plumbing would want to know—should know—and has quite separate obligations to know what 
the Australian Standards are for their industry. I think the member is manufacturing an artificial problem. We will 
make it very clear what the codes of practice are. We are looking at around 24 model codes that will be transitioned. 
Half a dozen mining-specific codes will probably have to be added. Quite a number of them will make reference 
to the Australian Standards but people in the business will have to know what the Australian Standards are anyhow. 
This argument is completely separated from the practicality of the real world, which we hear a lot of in this 
place. It is important that we make it very clear when the Australian Standard is involved. We will reference the 
Australian Standard. If we can, will provide a link to the Australian Standard, but it does exist behind a paywall 
and people will have to pay to access it. If someone absolutely, desperately cannot do that, we are licensed to allow 
them access to it if they attend the Department of Mines, Industry Regulation and Safety office. If they do not want 
to do that—if they want to access it remotely—they will have to pay for that portion of the Australian Standard. 
There is no getting around it. Let us think about the practicalities. Seriously, if someone is operating an electrical 
business, of course they would need to have independent access to the Australian Standards. We will point out where 
the Australian Standard comes into play in the code of practice. Then the obligation will be on the employer or 
any other party to access that code themselves. 
Hon AARON STONEHOUSE: I have not been participating in the back-and-forth debate so far as I would like to 
see the bill pass as quickly as possible. Unfortunately, we have been inundated with government amendments so we 
have been somewhat bogged down in the weeds. I must admit that I am somewhat concerned by what I have been 
listening to so far. As a general principle, I find it deeply unsettling the idea that part of the law of Western Australia 
will be behind a paywall. That is a deeply unsettling idea. These codes of practice will be part of the law; they 
may not be part of the primary legislation—the statute—but they will make up part of the law of this state. Of 
course, it is a well-established principle that ignorance of the law is no excuse. However, hiding it behind a paywall 
and requiring somebody to pay a fee to understand their rights and obligations under the law is a very unsettling 
idea. We cannot hide behind the fact that the Howard government put the Australian Standards behind a paywall. 
It was years ago. Ultimately, the Western Australian Parliament and Western Australian government, for its 
part, are responsible for the bills that are introduced here and the bills that pass and become part of the law of 
Western Australia. We cannot blame this on some previous commonwealth government. I find it very disturbing.  
I have a couple of questions around this. Ultimately, the minister will be responsible for putting in place codes of 
practice. Could the minister not have some discretion of what those codes of practice are and whether they could 
perhaps be ones that do not make reference to Australian Standards behind a paywall? If that is not avoidable, the 
minister made reference to a licence that the department has, which allows it to show the Australian Standards in 
person if someone attends its office. Are other licences available? Is there a licence, for instance, that allows for 
the electronic distribution of Australian Standards? Have inquiries been made to that effect? It could be qualified 
somehow, perhaps by requiring a login, or some details that would be verified or validated before the information 
was provided, but are other licences available that would make the distribution easier than someone having to travel 
to the office, which is presumably in Perth, to access that information in person? 
Hon ALANNAH MacTIERNAN: We are talking largely about people who are operating a business and part of 
the business is making sure that they have the data they need to operate safely. I would absolutely agree with the 
member if this were a regulation. I would absolutely agree that we should not have something that had to be accessed 
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behind a paywall if it were a regulation. When I was in federal Parliament, I certainly made it very clear that we 
should not have regulations if a person cannot know what their liability is. It is really important to understand that 
we are talking about a code of practice. A code of practice does not have to be complied with. Someone could 
decide that they were going to have a completely different way of running an operation than that provided for in 
the code of practice. Under this legislation, they will not be obliged to conform with a code of practice. Obviously, 
if they do not abide by the code of practice, there is a degree of risk because should there be any challenge to whether 
a safe workplace has been provided, they have to go out and independently show why that system of work that has 
been put in place was safe and reasonable in all the circumstances. I would agree with the member entirely if we were 
putting it in a regulation. We are not doing that. It is a code of practice. Generally, a regulator would determine 
whether there had been an accident and look at the degree to which the employer had conformed with the code of 
practice. That is only evidence. It is not comprehensive. It is not as though someone has broken the law if they do 
not conform. We have developed this architecture, which is about having this standard, and if it has been complied 
with, the employer has cover. If they have not complied with it, they are exposed, but they are absolutely entitled and 
capable to show, if it can be shown, that their alternative system that did not adopt the code was safe. I understand 
the principle of the member’s argument. I know that it does not apply here because we are not saying that an employer 
cannot do any of these things. It is a practical reality. If someone is running a business, they should be aware of 
the Australian Standards as part of their operational cost. 
Hon AARON STONEHOUSE: Just on the question of a licence, the minister made reference earlier to a licence 
that the Department of Mines, Industry Regulation and Safety has. Are other licences available that will allow for the 
electronic distribution of the Australian Standards, if the code of practice that we adopt is made available on the website? 
Hon ALANNAH MacTIERNAN: There may be, but, obviously, that would be immensely costly. We are not aware 
of such a licence. Theoretically, they may be available. The member would understand that the whole business 
model of Standards Australia International Ltd and the company that has acquired it seeks payment each and every 
time a person downloads a copy of the licence. That would be an immensely expensive operation for the government. 
It is an international company. It would be massively expensive for the state government to provide that. Having 
knowledge and access to the Australian Standard is absolutely something that is part of the cost of doing business. 
If any risk mitigation is done within a business, the owner would know what the Australian Standards are. 
Hon MICHAEL MISCHIN: I have a couple of observations to make. Firstly, we are not just talking about 
Australian Standards. That is not what the proposed clause says. It refers to documents that are incorporated into 
the code of practice by reference. Just focusing on the cost of an Australian Standard is by the by. I should add 
that it is all very well for the minister to say, “If you’re a sole electrical practitioner or electrical business or you 
have some other trade, you ought to know what the Australian Standards are.” That may be right. We do not know 
the cost of them, but perhaps the minister can give us an indication. 

Secondly, it is all very well to take trips down memory lane and talk about the Howard government. I recall that 
after that, we had a Rudd–Gillard–Rudd government and at that time the minister was a member of one of those 
governments for a while and could have helped reform this issue. 
Hon Alannah MacTiernan: Incorrect. Factually wrong. 
Hon MICHAEL MISCHIN: Well, she was on the back bench. That is right. I think she was a shadow parliamentary 
secretary for some non-existent portfolio for a while. 
Hon Alannah MacTiernan: Unlike you, who have had such an illustrious career! 
The CHAIR: Order, members! 
Hon MICHAEL MISCHIN: Keep going. I remind you of some comments — 
The CHAIR: Order, members! There will be plenty of time for valedictories at the appropriate time. 
Hon Michael Mischin is dealing with the question that the words proposed to be deleted be deleted. 
Hon MICHAEL MISCHIN: I can recall debates in the past when a minister had interjected and was warned by 
the then Leader of the Opposition, Hon Sue Ellery, “If you want to take longer, that’s the way to go about it.” 
Hon Sue Ellery interjected. 
Hon MICHAEL MISCHIN: Keep going. 
The CHAIR: Order! Honourable member, please address the question and do not be distracted by these unruly 
interjections. 
Hon MICHAEL MISCHIN: It is very difficult, Mr Chair. I think the minister was saying something, to take up 
a few more minutes, if she would like to interject. No, apparently. 
The first point I would make is that we are not just talking about Australian Standards; we are talking about any 
document that will be incorporated into a code of conduct, Australian Standard or otherwise. Secondly, it is all 
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very well to talk about some commonwealth government having thought it was a good idea in the past, something 
like 23 years ago or who knows when, but others have had a chance to fix the problem. Thirdly, the issue of 
Australian Standards has been raised in this chamber on numerous occasions in the past. This government knows 
that and it ought to have been in a position, when deciding on this issue of harmonisation, that if this is what it 
wants to do, to come to some kind of arrangement. 
Having said all that, I am going to suggest something to move on from it. I would appreciate it if the minister could 
approach this with an open mind. I suggest I will withdraw my proposed amendment if that is of assistance. The 
mischief that we are trying to overcome is incorporation into a code of conduct that will set a threshold, a standard, 
that people have to comply with and know about. I suggest that that could be addressed by deleting the words 
“unless doing so would infringe copyright” and replacing it with the word “identify” so it would read “identify each 
document applied, adopted or incorporated (to any extent) by an approved code of practice”, and then insert before 
the full stop “and, unless doing so would infringe copyright, a copy of that document”. There may be a little bit of 
massaging to do because I have done this on the hop. 
Hon Alannah MacTiernan: Member, I’m happy to accept it. I understand what you’re saying. 
Hon MICHAEL MISCHIN: Perhaps I will give the minister a minute so her advisers can tweak the wording to 
make sure that it is not repetitious and the like, but I hope that that will achieve the ends that we are all endeavouring 
to achieve.  
The CHAIR: I believe the matter probably should be done behind the Chair, not in plenary session. Nonetheless, 
I propose to give the minister a moment to formulate some words and I will wait for that to happen before I give 
any member the call. 
Hon ALANNAH MacTIERNAN: If I may run this by the chamber and see whether this satisfies the member, we 
would delete paragraph (a) and proposed subclause (7) would read that the minister must make available on the 
work health and safety department’s website, without charge, a copy of each code of practice that is currently 
approved; and identify each document applied, adopted or incorporated into a code of practice and provide a copy 
thereof, unless doing so would infringe copyright. 
Hon Michael Mischin: That sounds pretty good, I will look at it. 
Hon ALANNAH MacTIERNAN: If the Chair could give me advice: do I seek leave to withdraw the amendment 
that I had moved and seek leave to introduce a new amendment? 
The CHAIR: I think it is essential for the committee that we have a fresh proposed subclause (7). The way to facilitate 
that I think would be that the minister seeks leave of the chamber to withdraw proposed subclause (7), which we will 
invite the minister to do after Hon Michael Mischin seeks leave to withdraw his amendment to the amendment. 
Hon MICHAEL MISCHIN: Thank you. I seek leave to withdraw my amendment to the minister’s amendment. 
Amendment on the amendment, by leave, withdrawn. 
The CHAIR: We are back to the original amendment proposed by the minister, who now seeks leave to withdraw 
that amendment, which was proposed new subclause (7). 

Amendment, by leave, withdrawn. 
Hon ALANNAH MacTIERNAN: I move — 

Page 179, after line 21 — To insert — 
(7) The Minister must make available on the WHS Departments website, without charge — 

(a) a copy of each code of practice that is currently approved; and 
(b) the identity of each document applied, adopted or incorporated (to any extent) by an 

approved code of practice and, unless doing so would infringe copyright, a copy of that 
document. 

The CHAIR: The minister will provide that to the Chair, of course, and we will cause that to be printed and circulated.  
Hon MICHAEL MISCHIN: There is a grammatical issue; I left out the apostrophe in “departments”. I thank the 
minister for supporting the proposed amendment. 
The CHAIR: The errant apostrophe will be dealt with by the “Clerks’ Party” in due course. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 275 put and passed. 
Clause 276: Regulation-making powers — 
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Hon NICK GOIRAN: Clause 276 consists of three subclauses and there are three amendments to it currently standing 
in my name, each of which deal with discrete elements of clause 276 and are not necessarily consequential upon 
each other. By way of explanation, the first amendment that stands in my name is looking to redraft clause 276(1). 
The reason that it does so is that, as it is currently worded, it is so broad that it would literally allow regulations to 
apply to any matter relating to work health and safety. That is an excessive regulation-making power and is beyond 
the remit of what would normally be an appropriate regulation-making power. For those reasons, I move — 

Page 180, lines 13 to 17 — To delete the lines and substitute — 
(1) The Governor may make regulations in relation to any matter or thing that — 

(a) is required or permitted by this Act to be prescribed; or 
(b) is necessary or convenient to be prescribed to give effect to this Act. 

Hon ALANNAH MacTIERNAN: We will not be supporting these amendments. Again, we go back to section 60 
of the OSH act that provides an expansive approach to regulation-making powers. Section 60(1) of the current 
legislation states — 

The Governor may make regulations prescribing all matters that are necessary or convenient to be prescribed 
for giving effect to the purposes of this Act. 

I am advised that we did not see any submissions expressing concerns about this regulatory power during the 
extensive consultation that took place on the act. We are proposing a minor technical variation that makes reference 
to government. It is also consistent with the model code and is entirely consistent with the current Mines Safety 
and Inspection Act and the OSH act. Obviously, all these regulations have to be made in a way that is consistent 
with the principle of ultra vires, which the member will be aware of, and, of course, the regulations are subject to 
disallowance. The regulation-making power will be able to apply only to matters authorised under the Work Health 
and Safety Act. As I said, it is keeping the existing architecture on board, it is consistent with the model act and with 
what is done here, and no parties have come forward to express concern about this. We need to make sure that we 
have the power to make regulations from time to time that are compatible with the principles of the legislation. 
Hon NICK GOIRAN: The difference between clause 276(1), which is in the bill, and what 276(1) would look like 
if my amendment were successful, is simply the content of clause 276(1)(a); that is, it would no longer say that the 
regulations could be made for any matter relating to work health and safety. However, the government would be 
able to make regulations for all the matters contained in clause 276(1)(b); that is — 

any matter or thing required or permitted by this Act to be prescribed or that is necessary or convenient 
to be prescribed to give effect to this Act. 

If the government insists that it wants the power under clause 276(1)(a), what regulations does the government intend 
to make under that clause that would not be captured by clause 276(1)(b)? 
Hon ALANNAH MacTIERNAN: Obviously, we are talking about regulation matters that are not now apparent that 
they will need to be dealt with, but that might at some point in the future need to be dealt with. We do not see any 
reason why we should be reducing the scope of the legislation. There is no doubt that this amendment could reduce 
the scope and we are not prepared to accept this amendment. As I said, it would be departing from not only the current 
architecture, but also the model code. 

Hon NICK GOIRAN: The minister wants to continue to have the regulation-making power under clause 276(1)(a). 
How will work health and safety be defined so that we know whether a regulation would be captured under 
subclause (1)(a)? The minister will recall that earlier in the debate on this bill I raised concerns about the lack of 
a definition of “work health and safety”. At the time, the minister said, in effect, that it was not a concern. I am 
paraphrasing, not quoting, the minister. Certainly, the impression I got from the minister at the time was that we 
did not need to be concerned about the lack of a definition of “work health and safety”, but now the government 
wants the power to bring in regulations under this broad umbrella of “any matter relating to work health and safety”, 
despite the fact that work health and safety is not defined. What is the definition that will determine whether 
a regulation will be permitted under subclause (1)(a)? 

Hon ALANNAH MacTIERNAN: These words will have their ordinary meaning. We cannot have legislation 
unless there is some preparedness to accept that words actually have a meaning. What is meant by “work health 
and safety” would be that which is understood in the community as the ordinary English language meaning. Of 
course, the Interpretation Act provides strong guidance about subsidiary legislation. It says — 

… shall not be inconsistent with the provisions of the written law under which it is made, or of any Act, 
and subsidiary legislation shall be void to the extent of any such inconsistency.  

If the member thinks that all the things that could be done under our provision could be done under his provision, 
I do not see the point in wasting more time arguing about it. In occupational health and safety, we have always 
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had this broad power to make regulations pertaining to “work health and safety”, as those words are commonly 
understood in the English language and may from time to time have a particular meaning prescribed to them by 
the courts, but when that has not happened, they will have the ordinary meanings applied to them. We absolutely 
do not want to see this legislation being used in such a way that it will reduce the flexibility and capability of us 
to introduce regulations. 

Hon NICK GOIRAN: The minister cannot say that it will reduce the flexibility if she cannot articulate for us 
what clause 276(1)(a) intends to capture. I have asked the minister: what other regulations would the government 
like to bring in and have the power under subclause (1)(a) that it does not think is captured under subclause (1)(b)? 

Hon Alannah MacTiernan: You tell me what the difference is between your amendment and what we are proposing? 

Hon NICK GOIRAN: I have told the minister what it is. It means that clause 276(1)(a) will not apply because the 
bill will have the ordinary regulation-making power, which happens all the time, under subclause (1)(b). Bill after 
bill come into this place—whether from this government or one of ours—and governments of both persuasions 
regularly ask Parliament to give the government regulation-making powers. It is routinely the case that that power 
is described as being able to be done for “any matter or thing required or permitted by this act to be prescribed or 
that is necessary or convenient to be prescribed to give effect to this act”. What is unusual is this extra provision, 
which says “any matter relating to work health and safety”. The minister will quite rightly say that it already exists, 
and I accept that, but I am asking why is that necessary? It is not necessary. I think it has been slavishly copied. 
I do not think that it is necessary at all. It is an unhelpful provision. If the government cannot articulate and say, 
“These are the regulations, (a), (b), (c), (d) and (e), that we want to bring in under (1)(a) and these are the ones, 
(f), (g), (h), (i) and (j), that we want to bring in under (1)(b)”, I think the case is made out that we do not need 
subclause (1)(a), and that is exactly what my amendment gives effect to. 

Hon ALANNAH MacTIERNAN: We think that is a nonsensical argument. Obviously, this legislation has been 
a long time coming. I think the process started in 2009. We anticipate that this legislation will be the law of the land, 
hopefully, for many years. We cannot anticipate every regulation that we might want to introduce in this regard. 
We point out again those provisions I read out from the Interpretation Act, which make it clear that we can provide 
only those provisions that come within the general purview of the legislation. Where possible—when there is no good 
reason not to—we want to conform with the model code. This is the language that is set out in the model code. 

Hon MICHAEL MISCHIN: I cannot agree that it is necessarily limited to the purposes of the act. The current 
regulation-making power in section 60 of the Occupational Safety and Health Act states — 

(1) The Governor may make regulations prescribing all matters that are necessary or convenient to be 
prescribed for giving effect to the purposes of this Act. 

Clause 276 includes that broad regulation-making power. It states — 

(1) The Governor may make regulations in relation to — 

… 

(b) any matter or thing required or permitted by this Act to be prescribed or that is necessary or 
convenient to be prescribed to give effect to this Act. 

Including subclause (1)(a) would be unnecessary unless it is going well beyond the strictures prescribed in 
subclause (1)(b). That is evidenced, quite apart from the words “in relation to any matter relating to work health and 
safety”—“any matter”; it does not have to be a close connection, just “relating to”. That goes well beyond the current 
regulation-making power and beyond the limitation of a specific power prescribed under the act, or necessity or 
convenience to give effect to the act. It plainly does. The explanatory memorandum suggests that. Unless it has 
been changed, on page 88 of the explanatory memorandum, paragraph 803 states — 

Subclause 276(1) contains broad regulation making powers that allow for the making of regulations for 
or with respect to any matter relating to WHS and any matter or thing required or permitted by the Bill, 
or necessary or convenient to give effect to the Bill. 

It is a conjunctive, not a disjunctive. It is to add to the powers to do things. It may be an infelicitously phrased 
explanatory memorandum, but that is what we have got to rely on. It seems to me that “any matter relating to work 
health and safety” is very broad indeed and may go beyond not only the long title and the powers given within the 
bill, but also beyond the purposes of the bill. 

It is all very well to say that the Interpretation Act does not let us do anything more than the act allows, but here 
the government is effectively giving a Henry VIII clause to the Governor and there is no limitation on the Governor 
making regulations on a matter relating to work health and safety, in the broad sense, that cancels out a provision 
of the act. They may decide that something relates to work health and safety and create another offence, or two or 
three relating to industrial manslaughter, or just about anything else. It is not limited by the bounds of the bill and 
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that is where the concern lies. It is all very well to say that other jurisdictions do not give a damn, but traditionally 
this chamber has been very jealous of the paramountcy of Parliament prescribing that sort of thing and the extent 
of powers given to the executive. Where is it in the terms that would prevent the Governor from passing regulations 
that may qualify what is set out in the bill, should it pass, that he can justify by saying, “This is a matter relating 
to work health and safety. The advice I’ve received from government is that it is inconvenient so I’m just going to 
get rid of that problem in the act”? There is no limitation and it goes well beyond the purposes of the bill. I think 
it should be removed. 

Hon ALANNAH MacTIERNAN: There will be great concern that we are spending so much time on these clauses. 
We are really debating how many angels are dancing on the end of a pin. I again note the member’s “Saul on the road 
to Damascus” moment! When the former government put out its green bill in 2014, that is exactly what was in that 
bill. Where is the jealousy to protect the Parliament against this rogue organisation that is going to be work health 
and safety? In 2014, Hon Michael Mischin was quite happy to put his name behind this provision. This is just another 
episode of time wasting. We are not going to debate it anymore. We are going to ask you, Madam Deputy Chair, 
to put this to the vote so that we can get on with the substance of this legislation. 

Hon MICHAEL MISCHIN: The minister need not get hysterical about this. 

Hon Alannah MacTiernan: No, whenever a woman speaks loudly, that is not hysterical. 

Several members interjected. 

The DEPUTY CHAIR: Order, members! Order! 

Hon MICHAEL MISCHIN: Oh, come on! Calm down. 

Several members interjected. 

The DEPUTY CHAIR: Order, members! 

Hon Alannah MacTiernan interjected. 

The DEPUTY CHAIR: Order, minister! Minister, I am calling you to order. Members, Hon Michael Mischin has 
the call. 

Hon MICHAEL MISCHIN: I make this point. Everything that the minister has just said is irrelevant to anything 
concerning the question that I have raised. There is no answer to it. Instead it is, “I’ve already said what we’re 
going to do—talk to the hand.” The minister should point to something that ameliorates the effect of this — 

Hon Alannah MacTiernan: In 2014 — 

Hon MICHAEL MISCHIN: Who cares? 

Hon Alannah MacTiernan: The 2014 green bill—that’s what I’m pointing to; the 2014 green bill that you put 
your name to.  

Hon MICHAEL MISCHIN: Thank you, minister! Let me point out something to the minister. It is fascinating 
that the minister is now justifying the government’s position with things that I did back, what, six years ago in a green 
bill that was released for comment that did not come to this chamber, let alone get waved through on the numbers 
down in the Assembly. This perfect bill should have been passed long before now but then that would not have 
allowed the government the opportunity to try to fix up the prosecution provisions, which occurred to it only last 
Tuesday. Yes, a green bill was released and I was happy to put my name to it as something that people could comment 
on to address these issues. As sure as eggs make omelettes, if it had come to this place, it would have been referred 
to a committee—not bits of it to hurry it up, grudgingly. It would have received proper scrutiny from this chamber 
and by a committee of this place. I can tell the minister that all the large comments made by the minister’s side 
back in the day about Henry VIII clauses would have been duly trotted out  by Hon Ken Travers and others to test 
these issues. The minister should not lecture me about what was done six years ago, which never even got to the 
form of a bill to be introduced and in a fit state to be introduced. I can tell the minister one thing that I would have 
done. I would have made sure that the prosecution provisions worked rather than the farce that has gone on here with 
the minister in the other place, with his co-minister, the Minister for Commerce, not being able to talk to each other 
about something as fundamental as how to prosecute someone. There is a great machinery-of-government advantage. 

I will get back to it. This particular paragraph is unnecessary unless the government is trying to extend the operation 
of the Governor’s powers to regulate well beyond what may be necessary or convenient for the operation of the act 
and it should not be in the bill. Unless the minister can provide me with some legal advice that says that it is not 
a Henry VIII clause and that it does not have the potential to alter the operation of the legislation when it is passed, 
I maintain that Hon Nick Goiran is quite correct in seeking to remove this offensive provision. I can tell the minister 
now that if someone had raised that with me at the time that a bill was prepared to go before this place—in a fit state—
it would have been picked up if I had anything to do with it. There would have been a committee of this place pointing 
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that out as well and I would have acceded to that concern because I cannot see as presently advised why that paragraph 
is necessary unless the government is planning to go beyond the confines and powers specifically or by way of 
necessity required to pass regulations and to regulate matters under this bill. I support Hon Nick Goiran’s amendment. 

Division 

Several members interjected. 

The DEPUTY CHAIR: Order, members! We are in a division and all this is picked up by the audio recording. 

Amendment put and a division taken, the Deputy Chair (Hon Adele Farina) casting her vote with the noes, with 
the following result — 

Ayes (16) 

Hon Jacqui Boydell Hon Donna Faragher Hon Michael Mischin Hon Aaron Stonehouse 
Hon Jim Chown Hon Nick Goiran Hon Simon O’Brien Hon Dr Steve Thomas 
Hon Peter Collier Hon Colin Holt Hon Robin Scott Hon Colin Tincknell 
Hon Colin de Grussa Hon Rick Mazza Hon Tjorn Sibma Hon Ken Baston (Teller) 

 

Noes (16) 

Hon Robin Chapple Hon Sue Ellery Hon Alannah MacTiernan Hon Charles Smith 
Hon Tim Clifford Hon Diane Evers Hon Kyle McGinn Hon Dr Sally Talbot 
Hon Alanna Clohesy Hon Adele Farina Hon Martin Pritchard Hon Alison Xamon 
Hon Stephen Dawson Hon Laurie Graham Hon Samantha Rowe Hon Pierre Yang (Teller) 

            
Pair 

Hon Martin Aldridge Hon Darren West 

Amendment thus negatived. 
Hon NICK GOIRAN: I must say that I look forward to future debates in this chamber. I am in no hurry to go 
anywhere. I am coming up to nearly 12 years in this place and I hope to serve for many more. I look forward to the 
many debates that will happen in the future, particularly around Henry VIII clauses and broad regulation-making 
powers. For those members who might be around, I foreshadow that I might make reference to the Hansard of 
what has just transpired and the decision of the chamber. 

I will move along speedily, especially for those members who love Henry VIII clauses and the like, to further consider 
clause 276. Members will see that there is an amendment standing in my name at 24/276. I foreshadow that I will 
move it in a moment, but by way of explanation, this will remove clause 276(3)(c). Members might be interested 
in supporting this amendment because it will give effect to findings 9 and 10 of the Standing Committee on Uniform 
Legislation and Statutes Review. For ease of reference, finding 9 of the standing committee’s report reads — 

Clause 276(3)(c), by leaving any matter or thing to be determined, applied or approved by the regulator, 
an inspector or any other prescribed person or body of persons constitutes an inappropriate sub-delegation 
of legislative power. 

Finding 10 states — 

Clause 276(3)(c) derogates from Western Australia’s Parliamentary sovereignty. 

Those members who are interested in and respect the work of the Standing Committee on Uniform Legislation and 
Statutes Review, which unanimously made findings 9 and 10 about this clause, might like to give due consideration 
to amendment 24/276, which gives effect to those two findings. For those reasons, I move — 

Page 180, lines 24 to 27 — To delete the lines. 

Hon ALANNAH MacTIERNAN: The government will not support this amendment. The range of matters that 
can be determined under regulation is consistent with both the current legislation and the model scheme. It provides 
for discretion to be provided to certain persons or bodies to determine various matters. This is important because 
quick calls often need to be made on things such as conditions on authorisations such as for demolitions and 
high-risk work. We believe that if we adopted the terminology proposed by Hon Nick Goiran, that could have the 
consequence of removing the discretion under regulation for the regulator to provide those authorisations. It is 
inconsistent with the national work health and safety code and with work health and safety jurisdictions. It is 
inconsistent with the existing Occupational Safety and Health Act and has not been the subject of any scrutiny. This 
legislation deals with sets of powers and the need to be able to make determinations on matters that could often be 
life-and-death. We do not seek to expand any powers that do not currently exist, nor do we seek to move beyond 
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what has been agreed nationally. As I say, we are dealing with situations in which there is very often high risk to 
human life. Regulators need to have the power to use regulations of this breadth. 

Hon NICK GOIRAN: I draw members’ attention to the four authors of the 126th report: Hon Michael Mischin, 
Hon Robin Scott, Hon Pierre Yang and Hon Laurie Graham. At paragraph 6.65 those four learned individuals and 
honourable members have told us for our benefit as we consider this clause — 

Clause 276(3) in its terms can operate very broadly. 

They then set out a response by the minister and comment on what the minister in the other place has said. They state — 

However, this does not address to the Committee’s satisfaction a number of concerns regarding the breadth 
of the regulation-making power. Apart from the breadth of the ability to delegate ‘any matter or thing’ 
to be ‘determined, applied or approved’ by the regulator or an inspector, the regulations may invest that 
sub-delegated power to ‘any other prescribed person or body of persons’. 

It continues later — 

There appears no limit on who may be ‘prescribed’ pursuant to regulations. 

There is no point in us sending these bills to the Standing Committee on Uniform Legislation and Statutes Review 
and getting recommendations and a set of findings from it if, when that tripartisan committee unanimously 
draws this to our attention, we say, “That’s okay. Don’t worry about it. It’s getting late. We’re deep into the bill—
clause 276—and we’re getting a bit tired so we’re going to ignore that work.” There would be no point in the 
committee having done that. I associate myself with the remarks of Hon Michael Mischin, Hon Robin Scott, 
Hon Pierre Yang and Hon Laurie Graham. All four of those members thought that it was appropriate to unanimously 
sign off on paragraphs 6.65, 6.66, 6.67, 6.68 and 6.69 before they made those two findings; hence, I seek the 
support of members for my amendment. 

Hon MICHAEL MISCHIN: I have a question for the minister. The minister who is responsible for this bill informed 
the Standing Committee on Uniform Legislation and Statutes Review that it conforms with existing practice. Is 
the minister able to identify what that existing practice is and also to identify the limits on who may be prescribed 
and be given this power to determine “any matter or thing”? 

Hon ALANNAH MacTIERNAN: This is a very standard provision. There is a regulation that gives the 
WorkSafe Commissioner power to approve demolition licences. Within that regulation is the power for the 
commissioner to apply certain conditions to that licence. This legislation deals with situations for which we cannot 
possibly have a regulation that can foresee every provision of a workplace situation. It has always been the case 
that there has been this power to make regulations that provide the power to add conditions to a licence, such as 
a demolition licence or another high-risk licence. 

Hon MICHAEL MISCHIN: That is not what the clause says, is it, minister? 

Committee interrupted, pursuant to standing orders. 

[Continued on page 7016.] 
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